STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

DEPARTMENT OF FI NANCI AL
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RECOVMVENDED CRDER

Pursuant to notice, this cause cane on for fornal
proceedi ng by video tel econference before Fred L. Buckine, a
dul y- desi gnated Adm ni strative Law Judge, l|ocated in Tall ahassee
and the parties located in Ol ando, Florida, on Decenber 9,
2003.

APPEARANCES

For Petitioner: Andrea L. Reino, Esquire
Departnment of Financial Services
200 East Gai nes Street
Tal | ahassee, Florida 32399-4229

For Respondent: Randall O Reder, Esquire
1319 West Fl etcher Avenue
Tanpa, Florida 33612-3310

STATEMENT OF THE | SSUES

At issue in this proceeding is whether Respondent failed to

abi de by the coverage requirenments of the Wirkers' Conpensati on



Law, Chapter 440, Florida Statutes (2002), by not obtaining
wor kers' conpensation insurance for her enpl oyees; and whet her
Petitioner properly assessed a penalty agai nst Respondent
pursuant to Section 440.107, Florida Statutes (2002).

PRELI M NARY STATEMENT

Pursuant to the Wrkers' Conpensation Law, Chapter 440,
Florida Statutes (2002), the Departnent of Financial Services,

Di vi sion of Workers' Conpensation (Departnent), seeks to enforce
the statutory requirenent that enployers secure this paynent of
wor kers' conpensation for their enpl oyees.

On August 8, 2003, the Departnent issued a "Stop Wrk and
Penalty Assessment Order" (SWPAO- DWG 03-121-D3) all egi ng that
Respondent, Susie |I. Riopelle, doing business as (d/b/a)

Ri opel l e Construction, failed to abide by the coverage

requi rements of the Wirkers' Conpensation Law on that date. The
order directed Riopelle Construction to cease business
operations and pay associ ated penalties of $1, 100.

Respondent tinmely filed a Petition for Formal Hearing,
whi ch was forwarded to the Division of Adm nistrative Hearings
on Septenber 5, 2003, for assignnent of an Adm nistrative Law
Judge to conduct a formal administrative hearing. The case was
schedul ed for hearing on Decenber 9, 2003, via video
tel econference with the Adm nistrative Law Judge | ocated in

Tal | ahassee and the parties located in Ol ando, Florida.



At the hearing, the Departnent presented the testinony of
Donal d Lott, the Departnent's conpliance investigator, and Leo
Canton, at all times material, acting district supervisor. The
parties stipulated to the adm ssion of the Departnent's
Exhibits 1 through 26, and they were admtted into evidence.
Respondent testified on her own behalf and presented the
testi nony of her husband, Edward Ri opelle, and Darren MCarty.
Respondent's one exhibit was admtted i nto evi dence.

Respondent's exhibit, statenents and docunents relating to
Respondent's challenge to the facial constitutionality of
Section 440.170, Florida Statutes (2002), is not given
consi deration by the undersi gned because an Adm ni strative Law
Judge does not have jurisdiction over such constitutiona

i ssues. See Communi cations Workers Local 3170 v. City of

Gai nesville, 697 So. 2d 167, 170 (Fla. 1st DCA 1997).

Respondent requested that official recognition be taken of

Di vi sion of Financial Services, D vision of Wrkers'

Conpensation v. Susie Riopelle, DOAH Case No. 03-1757, heard on

August 27, 2003. At the tine of the request, the final order
had not been entered by the Agency. Accordingly, Respondent's
request for official recognition is herewith denied.

A Transcript of the final hearing was filed with the
D vision of Adm nistrative Hearings on of Decenber 3, 2003. On

January 5, 2004, Respondent requested an extension of tinme to



file proposed recormended orders, and, by Order of January 6,
2004, the requested extension was granted, extending the tine to
file proposed recomended orders to February 2, 2004. The Order
granting the extension of tinme to file proposed recomended
orders waived the tinme requirenent for this Recommended O der
See Fla. Admn. Code R 28-106.216. Petitioner tinely filed its
Proposed Reconmended O der

After having received Petitioner's Proposed Reconmended
Order by fax on February 2, 2004, Respondent filed its Proposed
Recommended Order on February 4, 2004. On February 19, 2004,
Petitioner filed a notion to strike Respondent's Proposed
Recommended Order along with a Notice of Hearing on the pending
noti on schedul ed for February 23, 2004. The notion to strike
Respondent ' s proposed order was deni ed.

FI NDI NGS OF FACT

Based upon observation of the witnesses and their demeanor
while testifying; docunmentary materials received in evidence;
stipulations by the parties; evidentiary rulings made pursuant
to Section 120.57, Florida Statutes (2003); and the record
evi dence submtted, the following relevant and material finding
of facts are made:

1. The Departnent is the state agency responsible for

enforcing the requirenent of the Wrkers' Conpensation Law that



enpl oyers secure the paynent of workers' conpensation for their
enpl oyees. § 440.107, Fla. Stat. (2002).?

2. On August 8, 2003, Respondent was a sole proprietor in
the construction industry by fram ng single-famly hones. On
t hat day, Respondent was the sub-contractor under contract with
Marco Raffael e, general contractor, providing workers on a
single-famly honme(s) |located on Navigation Drive in the Panther
Trace subdivision, Riverview, Florida. It is the responsibility
of the Respondent/enployer to secure and mai ntain workers'
conpensati on coverage for each enpl oyee.

3. During the early norning hours of August 8, 2003,
Donal d Lott, the Departnent's workers' conpensation conpliance
investigator, was in the Panther Trace subdivision checking on
site workers for potential violations of the workers’
conpensati on statute.

4. Wile driving down Navigation Drive in the Panther
Trace subdivision, M. Lott approached two houses under
construction. There he checked the construction workers on site
and found themin conpliance with the workers' conpensation
statute. M. Lott recogni zed several of the six nen working on
the third house under construction next door and went over to

i nvestigate workers' conpensation coverage for the workers.?



5. At the third house M. Lott interviewed Darren MCarty,
Henry Keithler, and M ke Sabin, all of whom acknow edged t hat
t hey worked for Respondent, d/b/a R opelle Construction.

M. Lott ascertained through Southeast Leasing Conpany

(Sout heast Leasing) that three of the six workers,

Messrs. Keithler, Sabin, and McCarthy were |isted on Sout heast
Leasi ng Conpany's payroll through a valid enpl oyee | ease
agreenent with Respondent as of August 8, 2003. The conpl eted
enpl oyee | ease agreenent provided for Southeast Leasing Conpany
to provide workers' conpensati on coverage for only those

enpl oyees whose nanes, dates of birth, and social security
nunbers are contained in the contractual agreenment by which
Sout heast Leasing | eased those naned enpl oyees to the enpl oying
entity, Respondent, d/b/a Ri opelle Constructi on.

6. M. Lott talked with the other three workers on site,
Ranbs Artistes, Ryan WIlis, and Robert Stinchconb. Each worker
acknow edged working for (as an enpl oyee) Respondent on
August 8, 2003, in the Panther Trace subdi vi sion.

7. Inreply to his faxed inquiry to Sout heast Leasing
regardi ng the workers' conpensation coverage status for
Messrs. Artistes, WIlis, and Stinchconb, Southeast Leasing
confirmed to M. Lott that on August 8, 2003, Southeast Leasing
di d not have a conpl eted enpl oyee | easi ng contractual agreenent

wi th Respondent for Messrs. Artistes, WIlis or Stinchconb.



Sout heast Leasing did not provide workers' conpensation coverage
for Messrs. Artistes, WIlis or Stinchconb on August 8, 2003.°3

8. Southeast Leasing is an "enpl oyee" |easing conpany and
is the "enployer” of "l|eased enpl oyees.” As such, Southeast
Leasing is responsible for providing workers' conpensation
coverage for its "leased enpl oyees” only.

9. Sout heast Leasing, through its account representative,
Di anne Dunphy, input enploynent applications into their system
on the day such application(s) are received from enpl oyers
seeking to | ease enpl oyees. Sout heast Leasing did not have
enpl oynment applications in their systemnor did they have a
conpl eted contractual enploynent |easing agreenent and,
therefore, did not have workers' conpensation coverage for
Messrs. Artistes and WIllis at or before 12:08 p.m on August 8,
2003.

10. After obtaining his supervisor's authorization,
M. Lott served a Stop Wrk and Penalty Assessnent O der agai nst
Respondent on August 8, 2003, at 12:08 p.m, requiring the
cessation of all business activities and assessing a penalty of
$100, required by Subsection 440.107(5), Florida Statutes, and a
penalty of $1,000, as required by Subsection 440.107(7), Florida
Statutes, the mninmumpenalty under the statute. On August 12,
2003, the Departnent served a Corrected Stop Wrk and Penalty

Assessnent Order containing one change, corrected federal



identification nunmber for Respondent's business, Riopelle
Constructi on.

11. M. Stinchconb, the third worker on the construction
job site when M. Lott made his initial inquiry, was cutting
wood. On August 8, 2003, at or before 12:00 p.m,

M. Stinchconb was not on the Southeast Leasing payroll as a

| eased enpl oyee covered for workers' conpensation; he did not
have i ndi vidual workers' conpensation coverage; and he did not
have a workers' conpensation exenption. On that day and at that
time, M. Stinchconmb worked as an enpl oyee of Riopelle
Construction and was paid hourly by Riopelle Construction
payrol | check(s).

12. Respondent's contention that M. Stinchconb, when he
was wor ki ng on the construction job site between the hours of
8:00 a.m and 1:00 p.m on August 8, 2003, was an i ndependent
contractor fails for the lack of substantial and conpetent
evi dence in support thereof.

13. On August 8, 2003, the Departnent, through M. Lott,
served an admnistrative request for business records on
Respondent. Respondent failed and refused to respond to the
busi ness record request. An Order requiring Respondent to
respond to Petitioner's discovery demands was entered on
Decenber 1, 2003, and Respondent failed to conmply with the

order. On Decenber 8, 2003, Respondent responded that "every



effort would be nade to provide the requested docunents by the
end of the day" to Petitioner.

14. Respondent provided no reliable evidence and
M. Stinchconb was not called to testify in support of
Respondent's contention that M. Stinchconb was an i ndependent
contractor as he worked on the site on August 8, 2003.

15. Respondent's evidence, both testanentary and
docunentary, offered to prove that M. Stinchconb was an
i ndependent contractor on the date in question failed to satisfy
the el ements required in Subsection 440.02(15)(d)1, Florida
Statutes. Subsection 440.02(15)(c), Florida Statutes, in
pertinent part provides that: "[f]or purposes of this chapter,
an i ndependent contractor is an enpl oyee unless he or she neets
all of the conditions set forth in subparagraph(d)(1)."
Subsection 440.02(15)(d) (1) provides that an "enpl oyee" does not

i ncl ude an i ndependent contractor if:

a. The independent contractor maintains a
separate business with his or her own work
facility, truck, equipnment, materials, or
sim | ar acconmodati ons;

b. The independent contractor holds or has
applied for a federal enployer identification
nunber, unless the independent contractor is
a sole proprietor who is not required to
obtain a federal enployer identification
nunber under state or federal requirenents;

c. The independent contractor performnms or
agrees to perform specific services or work



for specific anmounts of noney and controls
the nmeans of performng the services or work;

d. The independent contractor incurs the
princi pal expenses related to the service or
wor k that he or she perforns or agrees to
perform

e. The independent contractor is responsible
for the satisfactory conpletion of work or
services that he or she perforns or agrees to
performand is or could be held liable for a
failure to conplete the work or services;

f. The independent contractor receives
conpensation for work or services perforned
for a comm ssion or on a per-job or
conpetitive-bid basis and not on any ot her
basi s;

g. The independent contractor may realize a

profit or suffer a loss in connection with
perform ng work or services;

h. The i ndependent contractor has continuing
or recurring business liabilities or
obl i gati ons; and

i. The success or failure of the independent
contractor's business depends on the

rel ati onship of business receipts to
expendi t ures.

16. The testinony of Respondent and the testinony of her
husband, Edward Ri opelle, was riddled with inconsistencies,
contradictions, and incorrect dates and was so confusing as to
render such testinony unreliable. Based upon this finding,
Respondent failed to present evidence sufficient to satisfy the
requi renent of Subsection 440.02(15)(d)1, Florida Statutes, and
failed to denonstrate that on August 8, 2003, M. Stinchconb was

an i ndependent contractor. Petitioner proved by a preponderance

10



of the evidence that on August 8, 2003, M. Stinchconb, while
wor ki ng on the single-famly construction site on Navigation
Drive in the Panther Trace subdivision was an enpl oyee of
Respondent and was not an i ndependent contractor. Petitioner
proved by a preponderance of the evidence that M. Stinchconb
di d not have workers' conpensati on coverage on August 8, 2003.
17. On August 8, 2003, M. WIlis was a | aborer on the
single-famly construction site on Navigation Drive in the
Pant her Trace subdivi sion as an enpl oyee of Respondent, who paid
him $7.00 per hour. M. WIlis was not listed on the enpl oyee
[ ist maintained by Sout heast Leasing, recordi ng those enpl oyees
| eased to Respondent. M. WIIlis did not have independent
wor kers' conpensati on coverage on August 8, 2003. M. WIllis
had neither workers' conpensation coverage nor a workers'
conpensati on exenption on August 8, 2003. Petitioner proved by
a preponderance of the evidence that M. WIlis did not have
wor kers' conpensati on coverage on August 8, 2003.
18. On August 8, 2003, M. Artises was a | aborer on the
single-famly construction site on Navigation Drive in the
Pant her Trace subdi vi sion and was an enpl oyee of Respondent.
M. Artises had been in the enpl oynent of Respondent for
approxi mately one week before the stop work order. M. Artises
di d not have independent workers' conpensation coverage on

August 8, 2003. M. Artises did not have a workers'

11



conpensati on coverage exenption on August 8, 2003. Petitioner
proved by a preponderance of the evidence that M. Aristes did
not have workers' conpensation coverage on August 8, 2003.

CONCLUSI ONS OF LAW

19. The Division of Adm nistrative Hearings has
jurisdiction of the subject matter of and the parties to this
proceeding. 8 120.57(1), Fla. Stat.

20. Enployers are required to secure paynent of
conpensation for their enployees. 88 440.10(1)(a) and
440.38(1), Fla. Stat.

21. "Enployer" is defined, in part, as "every person
carrying on any enploynment." 8§ 440.02(16), Fla. Stat.

"Enpl oynent . . . neans any service performed by an enpl oyee for
t he person enploying himor her" and "with respect to the
construction industry, [including] all private enploynent in

whi ch one or nore enpl oyees are enployed by the sane enployer."
§ 440.02(17)(a) and (b)(2), Fla. Stat.

22. "' Enpl oyee' means any person engaged in any enpl oynent
under any appoi ntment or contract for hire or apprenticeship,
express or inplied, oral or witten, whether lawfully or
unlawfully enmployed. . . ." 8§ 440.02(15)(a), Fla. Stat.

23. The Departnent has the burden of proving by a
preponder ance of the evidence that an enpl oyer violated the

Wor kers' Conpensation Law and that the penalty assessnents were

12



correct under the law. Departnent of Labor and Enpl oynent

Security, Division of Wirkers' Conpensation v. Genesis

Pl astering, Inc., Case No. 00-3749 (DOAH) April 27, 2001,

Para. 32) (Adopted by Final Oder May 25, 2001); Departnent of

Labor and Enpl oynent Security, Division of Wirkers' Conpensati on

v. Bobby Cox, Sr., d/b/a CH Wll Drilling, Case No. 99-3854

(DOAH March 20, 2000, Para. 34) (adopted, in part, by a Final
Order June 8, 2000).

24. The Departnent established by a preponderance of the
evi dence that Messrs. Artistes, WIlis, and Stinchconb were not
"i ndependent contractor[s]" nor were they "l eased enpl oyee[s]."
The burden then shifted to Respondent to establish that
Messrs. Artistes, WIlis, and Stinchconb either were independent
contractors or | eased enpl oyees. Respondent was in a uni que
position to bring forth evidence regardi ng each worker; but the
bel at ed docunentati on she presented was inconsistent,
insufficient, and unreliable. The testinony and docunentary
evi dence presented by Respondent and her w tnesses were
unconvi ncing. In the absence of appropriate and reliable
docunentation to establish that the workers in questions net the
criteria to be considered "independent contractors,” the workers

must be consi dered "enpl oyees. ™
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25. Subsection 440.107(5), Florida Statutes, provided:

Whenever the departnent determ nes that an
enpl oyer who is required to secure the
paynment to his or her enployees of the
conpensation provided for by this chapter
has failed to do so, such failure shall be
deened an i mmedi ate serious danger to public
health, safety, or welfare sufficient to
justify service by the departnent of a stop-
work order on the enployer, requiring the
cessation of all business operations at the
pl ace of enploynent or job site. [If the
departnent makes such a determ nation, the
departnent shall issue a stop-work order
within 72 hours. The order shall take
ef fect upon the date of service upon the
enpl oyer, unless the enployer provides
evi dence satisfactory to the departnent of
havi ng secured any necessary insurance or
sel f-insurance and pays a civil penalty to
the departnment, to be deposited by the
departnent into the Wrkers' Conpensati on
Adm ni stration Trust Fund, in the anmount of
$100 per day for each day the enpl oyer was
not in conpliance with this chapter

26. The evidence presented at the hearing established that
the Departnent correctly assessed a penalty of $100, pursuant to
Subsection 440.107(5), Florida Statutes.

27. Subsection 440.107(7), Florida Statutes, provided in
rel evant part:

In addition to any penalty, stop-work
order, or injunction, the departnent shal
assess agai nst any enpl oyer, who has failed
to secure the paynment of conpensation as
required by this chapter, a penalty in the
fol |l owi ng anount:

(a) An amount equal to at |east the

anount that the enpl oyer woul d have paid or
up to twice the anount the enpl oyer would

14



28.

have paid during periods it illegally failed
to secure paynent of conpensation in the
precedi ng 3-year period based on the

enpl oyer's payroll during the preceding 3-
year period; or

(b) One thousand dollars, whichever is
greater.

The evidence presented at the hearing established that

t he Departnment correctly assessed a penalty of $1, 000, pursuant

to Subsection 440.107(7), Florida Statutes.

29.

30.

Subsection 440.10(1)(f), Florida Statutes, provided:

| f an enployer fails to secure
conpensation as required by this chapter,
t he departnment nay assess agai nst the
enpl oyer a penalty not to exceed $5, 000 for
each enpl oyee of that enployer who is
classified by the enployer as an i ndependent
contractor but who is found by the
departnment to not neet the criteria for an
i ndependent contractor that are set forth in
S. 440.02. The departnment shall adopt rules
to adm nister the provisions of this
par agr aph.

The Departnent has adopted Florida Adm nistrative Code

Rul e 69L-6.018 to inplenent Subsection 440.10(1)(f), Florida

St at ut es,

provi di ng:

(1) An enployer who fails to secure
conpensati on as required by Sections
440. 10(1) and 440.38(1), F.S., for each
enpl oyee cl assified by the enployer as an
i ndependent contractor but who does not neet
the criteria of an i ndependent contractor
specified in Section 440.02, F.S., shall be
assessed a penalty in the foll owi ng anount:

15



(a) $2500 per misclassified enployee for
the first two msclassified enpl oyees per
site.

(b) $5,000 per msclassified enployee
after the first two m sclassified enpl oyees
per site.

(2) The Division shall determ ne that an

enpl oyer has m scl assified an enpl oyee as an
i ndependent contractor, if:

(a) The enployer in any way reports that
a worker who is any enpl oyee pursuant to
Section 440.02(15), F.S. is an independent
contractor;

(b) The enpl oyer maintains records

identifying the worker as an independent
contractor; or

(c) The enployer holds out the enpl oyee
as an i ndependent contractor for federal tax
pur poses.

31. The evidence presented at the hearing established that
the Departnment correctly assessed a penalty pursuant to Section
440. 107, Florida Statutes, and Florida Adm nistrative Code Rule
69L- 6.018 for the msclassified enpl oyees.

RECOMVENDATI ON

Havi ng consi dered the foregoing Findi ngs of Fact,
Concl usi ons of Law, the evidence of record, the candor and
deneanor of the w tnesses, and the pleading and argunments of the
parties, it is, therefore,

RECOMVENDED t hat a final order be entered by the Departnent

of Financial Services, Division of Wirkers' Conpensati on,

16



affirm ng and adopting the Corrected Stop Wrk and Penalty
Assessnment Order dated August 12, 200S3.
DONE AND ENTERED this 29th day of March, 2004, in

Tal | ahassee, Leon County, Florida.

~ F®

FRED L. BUCKI NE

Adm ni strative Law Judge

D vision of Adm nistrative Hearings
The DeSoto Buil ding

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state. fl.us

Filed wwth the Cerk of the
Di vision of Admi nistrative Hearings
this 29th day of March, 2004.

ENDNOTES

1/ Al citations will be to Florida Statutes (2002), unless

ot herwi se indicated. Chapter 2003-412, Laws of Florida, enacted
significant changes to the statutory provisions relevant to this
proceedi ng. However, the events at issue in this case occurred
before the effective date of Chapter 2003-412, Laws of Florida.

2/ This witness nade initial contact with Respondent and
Messrs. Ranmpbs, WIlis, and Stinchconb through his involvenent in
a prior case: D vision of Financial Services, Division of
Workers' Conpensation v. Susie Riopelle, DOAH Case No. 03-1757,
heard on August 27, 2003. (No Final Order entered by the
Departnment as of the date of this Reconmended Order).

3/ Inquiry was made of Sout heast Leasing Conpany between the
hours of 9:00 a.m through 11:00 a.m The SWOPAO was secured,
si gned, and served on Respondent at 12:08 p.m on August 8,
2003. At the time the SWOPAO was served, Messrs. WIlis and
Aristes were not on the Sout heast Leasing Conpany's |ist of
contractual ly | eased enpl oyees.
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COPI ES FURNI SHED

Randal | O Reder, Esquire
1319 West Fl etcher Avenue
Tanpa, Florida 33612-3310

Andrea L. Reino, Esquire

Depart ment of Financial Services
200 East Gaines Street

Tal | ahassee, Florida 32399-4229

Honor abl e Tom Gal | agher

Chi ef Financial Oficer
Department of Financial Services
The Capitol, Plaza Level 11

Tal | ahassee, Florida 32399-0300

Mar k Casteel, General Counsel
Depart ment of Financial Services
The Capitol, Plaza Level 11

Tal | ahassee, Florida 32399-0300

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Recormended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the Final Order in this case.
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